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EDITORIAL NOTES. 


Governor Stokes sent his first annual message to the Legislature 
on January 9, and it proved to be of unusual interest, both on account 
of the topics treated and the method of their treatment. We are glad 
to note that the Governor came out squarely for a limit of time on 
municipal franchises, and that he also saw the necessity for some alter- 
ation of tax laws, by which the railroad corporations shall pay a more 
equitable proportion of taxes. Of course, the Governor declares that 
“the execution of our tax laws remains unsatisfactory. Inequality of 
valuation, the escape of personal property and various forms of tax 
evasions are intensifying the dissatisfaction.” These things must he 
remedied, but do not exclude the main issue, which is that the railroads 
do not pay the proportion of State taxes according to the property they 
own, especially in the larger municipalities. We cannot undertake to 
say what the Legislature may do to “equalize” the burdens of taxation, 
but as it is now, face to face with all the problems presented, it is to be 
hoped that something will be evolved which may stand the scrutiny of 
the courts and satisfy the public mind. Of course, the Legislature will 
do nothing to decrease the amount of taxes which now go into the 
State treasury, but should not the additional amounts to be assessed 
on railroad property be employed first to reduce the burdens now put 
upon the taxpayers in the cities and then to give more money towards 
the creation of macadam roads throughout the State ? 


Another thing which the Governor refers to is that of jury reform, 
and on this subject he well says: “So long as juries form a part of our 
judicial system, their character and membership cannot be of too high 
a standard. Litigants have a right to ask the unbiased judgment of fair- 
minded men. Jury duty should not be the reward of political service 
nor be made a means of political patronage. Our sheriffs should be free 
from the embarrassment of solicitation on the part of any one for jury 
service, either for himself or for others. The professional juror has no 
part in a system of justice. Jury reform has long agitated the bar of 
our State. The State Bar Association last year advocated a change in 
the method of selecting juries. Last winter the Hudson County Bar 
Association prepared a bill designed to remedy the present evils in the 
method of drawing juries. They suggested that two lists of jurors be 
kept, to be designated respectively a grand jury list and a petit jury list, 











34 THE NEW JERSEY LAW JOURNAL. 


with a card index of names and numbers; that each name upon the jury 
list be designated by a number, and that in the drawing of grand juries 
and petit juries by law eacl’ paper shall contain only the number in lieu 
of the name which it designates on the jury lists. This would seem tu 
reduce to a minimum any chance of favoritism in the selection of jurors. 
[ would suggest, however, that the judge of the Court of Common Pleas 
be made the determining party in the selection of the panel. The sheriff 
could perform, under proper rules and regulations, duties similar to those 
now performed by him in the preparation of the list of names eligible to 
jury duty. The judge of the Court of Common Pleas should be given 
the power to select the jurymen from this roll and should, of course, have 
the power to add new names to the sheriff's list before selecting the 
panel. If struck juries are desirable because the court is the selecting 
power, grand juries and petit juries might be improved by the application 
of the same principle. There are possible constitutional limitations to 
which any action on this subject must conform.” Our own views have 
long been that there must be a change in the method of selecting juries, 
and that there ought to be a provision by which three-fourths of a jury 
could render a verdict. We are not sure that on the whole the time 
is coming when in all civil causes, with few exceptions, juries will be 
abolished altogether. In this connection we are glad to reproduce in 
the Journal a very strong address made by the Hon. George H. Wil- 
liams before the Law School of the Oregon State University ; an address 
which has been widely commented on both pro and con. It is true that 
there are those who demur to his views very strongly, especially 
lawyers who are invariably engaged for the defense, and in consequence 
desire juries because one or more jurymen can frequently be induced tu 
prevent a verdict for the plaintiff! And it is true also that in some 
instances judges might not be as good judges of the facts as ordinary 
jurors. But we believe that, on the whole, a good judge is more com- 
petent to determine both the facts and the law than the average juror; 
he is trained to discern the false from the true. However this may be, 
the whole question is one which will bear discussion and we should like 
to see the Williams’ theory thoroughly exploited to the finish. 





Happily there is no movement in this State to have judges elected 
rather than appointed. It is not without interest to us, however, to 
observe the discussion going on in the State of New York over their 
elective judiciary. District Attorney Jerome has come out squarely for 
an appointive judiciary, and while he may have gone out of the way to 
make a general attack upon judges of that State, he has a great manv 
sympathizers with his views. One of the leading newspapers recently in- 


not lawyers, and the results were generally favorable to Mr. Jerome’s 
views. Professor Burgess, dean of the School of Political Science of 
Columbia University, said that in his opinion judges proved far more 
satisfactory when appointed. Ile continued: “The judiciary of Massa- 
chusetts, for example, where the judges are appointed, has displayed 
greater ability, a higher degree of accuracy, a fairer sense of justice, than 
have the members of the bench in those States where they are elected by 


ballot. The judiciary of the United States furnishes a like illustration. 
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Our federal judges, who are appointed, have maintained standards much 
higher than those of the elected judges of the various States. The former 
are further removed from political intrigue or any other outside influence. 
That is why, wherever it is possible, lawyers appeal a case to the United 
States Supreme court. I favor the appointive system for judges, and I 
wc uld add with emphasis that they should be chosen for life.” Mr. Josiah 
Strong takes the same view, saying that “only by appointment can the 
independence of the judiciary be entirely insured. The Supreme court 
of the United States has always been above suspicion, which certainly 
is not true of all the courts of New York State. May we not fairly infer 
that this difference is, in some measure at least, due to the difference 
between appointing and electing judges? As to the appointing power, 
I am not prepared to dogmatize; I should think, however, it would be 
naturally that of the State Executive.” Chancellor MacCracken of New 
York University espouses the same side, and says: “My chief reasons 
for this are: First, my profound dissatisfaction with the encouragement 
which the present system gives to the levying of political assessmenis 
on candidates for judgeships, and, second, my experience of some su- 
preme judges in this city. In two or three instances, New York Supreme 
judges, each sitting alone, have had to do with university matters. In 
one case, the judge, by enjoining a faculty against disciplining a slan- 
derer, made himself a laughing stock to intelligent men. In a second 
case, it was said of the judge by one of the most prominent lawyers of 
his own political party: “That judge permits himself to be talked to out- 
side of court,’ which, it seemed to me, was no laughing matter.’ Rev. Dr. 
Morgan Dix, Mr. John Wanamaker, Hon. Wm. B. Hornblower and 
similar persons take the same view, but ex-Judge Alton B. Parker, Mr. 
Samuel Untermeyer and various others, who have been politicians quite 
as much as lawyers, are opposed to any other than the present method. 
Judge Parker gives five reasons for his views, as follows: “First: The 
opinions of the Appellate courts of this State are held in high esteem by 
the bench and bar of other States Indeed, no other State outranks the 
courts of New York in that respect. Second: The excellence of the work 
of the judges at trial and special term is shown by the small percentage 
of reversals. Third: The confidence of the public in our judiciary tends 
strongly to prove the judicial world of its individuals members. Fourth: 
Judicial nominations by the leader, not approved by the people, have 
many times led to defeat at the polls. Hence the leader frequently yields 
for fear of the people’s vengeance. [ifth: Judicial appointments, how- 
ever, by command of the leader of the party in power, being beyond 
the people’s reach, would, generally, be made to please the organization.” 
In this connection we print elsewhere in the Journal a statement of 
the practice in England and on the continent of Europe, where, as every- 
body knows, there is rarely any scandal connected with the administra- 
tion of justice, and where appointments have been the rule from time 
immemorial. 


We believe the Court of Pardons intend to arrive at the conclusion 
that hereafter publicity is to be given with respect to all applications for 
the pardon or parole of convicted prisoners. As we understand it, such 
a rule is heing prepared, and the precise terms of it are under considera- 
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tion, but the general fact that such a rule will be made has been agreed 
to by the majority of the courts. An exchange thus notes the probable 
scope of the rule: “This rule is one of a series prepared by Judges Dili 
and Green and submitted to the court for adoption. It provides that 
every applicant for clemency shall publish a notice—or one shall be pub- 
lished for him if it is impossible for him to make such publication for 
himself—in a newspaper printed at the county seat in which he was tried. 
Similar notices must be served on the prosecutor and on the chief of 
police or authority of the place in which the crime was committed. Thus 
the public at large and the interested officials are given due notice and 
may take such action as they deem judicious in the premises.” We can- 
not see that any harm can come in the adoption of a rule of this char- 
acter, and probably after its adoption there will be fewer criminals of a 
certain class pardoned than there have been heretofore. As the ex- 
change referred to well says: “The court will safeguard itself against mis- 
takes and popular misunderstandings, and the people will be safe- 
guarded against the release of criminals through secret political agencies 
or because of lack of information as to when and where the application 
for clemency is to be made. It is a rule that is founded in right and 
justice, both for the public and for the criminals, and one that will be bet- 
ter appreciated the longer it is in force.” Since the foregoing was in 
type the new Rules have been published and will appear in the March 
Journal. They seem to be all that is desired for the purpose of giving 
due publicity in advance as to application for parole or pardon, and we 
believe their trial will be found useful to the public and conducive to 


the interests of justice. 


When the legislative commission, created for the purpose of sug- 
gesting some amendment to the constitution so as to reform the higher 
courts of the State, reports, we hope they will provide some plan bv 
which criminal proceedings may be expedited to a finality. Of course we 
refer, in the main, to capital cases. There is no reason why all cases of 
murder, and, in fact, all criminal actions involving more than misde- 
meanors, should not be disposed of to a certainty within, say three 
months, after the indictment. ‘This would be just to the State and just to 
the defendant. It is true that in New Jersey we have the reputation, and 
it is well-deserved, of hastening important criminal trials, and that 
“Jersey justice” has become a byword throughout the Union. But 
there are frequently delays extending to a vear or more, counting from 
the time of the commission of the crime to the final hearing before a 
United States court, and, as a well-known lawyer recently observed to 
us, it is too long a period in order to have the final conviction act as a 
deterrent for other possible criminals. Everybody has observed, with 
regret, the apparently needless delay in the case of Patrick, the New 
York lawyer, who was arrested on the charge of murder, and convicted 
four years ago; his case is still in the courts. If he is innocent, or if 
there is reasonable doubt of his guilt, he should have been turned loose 
long ago. If he is guilty, he should have suffered the penalty long 
ago. We doubt if such a long period of time between conviction 
and retrial, or execution, could have occurred in New Jersey, but there 
is the same possibility here as there. The remedy, it seems to us, is to 
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have a section of the Supreme court delegated to be a special criminal 
court of appeal for the purpose of hearing with great speed appeals from 
the county Oyer and Terminer, the decision of this criminal court to be 
final, and, in the case of capital crimes, the pardoning power to be 
wholly abolished. There is much to be said in favor of such an arrange- 
ment. 





THE CONSTITUTIONALITY OF STATE STATUTES CONFERRING LIENS 
ON SHIPPING. 





In no department of American jurisprudence has its development 
been more marked than in the admiralty branch. This expansion appears 
more noteworthy to one who reflc ts that the entire national law of 
admiralty is based upon a single -urase of the national Constitution, a 
clause of but two lines being t!< foundation upon which rests the 
noble structure of our Federal Admiralty law. It is idle at this time 
to speculate whether the authors of the Constitution would not have 
greatly limited this jurisdiction had they foreseen the extent to which it 
would be judicially developed by the Federal courts. Its extension has 
been gained step by step against much opposition, and it is safe to say 
that its boundaries will never be lessened, if, indeed, they are not still 
further enlarged. 

It is the purpose of this paper to point out to the general practitioner 
certain rules of law which the State and Federal courts, with the Supreme 
court of the United States at their head, have declared to be limitations 
upon the power of State Legislatures to make laws creating liens on 
shipping. 

The most casual perusal of the Federal Constitution will show the 
reader that, in conferring jurisdiction of certain matters upon the Federal 
courts, the framers of the Constitution did not undertake to define the 
limits of this power. The right to establish a system of bankruptcy, and 
the jurisdiction, in certain cases, over suits at law and in equity, are given 
without an attempt at definition or limitation. !t is, therefore, not suz- 
prising that cognizance of admiralty and maritime matters is granted 
without an attempt to define or limit. It was evidently the intention of 
the framers of the Constitution that the system of admiralty jurisprudence 
administered by the English courts, which was as admirable as it was 
extensive, should be the model of the American law, for that system 
had been to a great extent adopted by the colonies. Founded, as it was, 
at least in part, upon the maritime codes of various continental nations, 
the English system had adopted the useful and meritorious features 
of those codes, rejecting such as were of local importance only, or which 
were not suited to the needs of English commerce; and it was but nat- 
ural that the American people should accept the jurisprudence of the 
mother country. The early decades of the United States Constitution 
were full of difficulties for the Federal judiciary in declaring rules of 
admiralty law which seem to be the veriest truisms to the present day 
practitioner. 

The Federal statute giving the United States District courts juris- 
diction of maritime matters is as follows: 

“The District courts shall have, exclusively of the courts of the sev- 
eral States, * * * cognizance of all civil causes of admiralty and 
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maritime jurisdiction * * * saving to suitors in all cases the right 
of a common law remedy where the common law is competent to give it.” 

The exercise of the jurisdiction thus broadly granted, whether in rem 
or in personam, has been, to some extent at least, regulated by the Rules 
in Admiralty promulgated under legislative sanction by the United States 
Supreme court; but the admiralty liens are mainly non-legislative in 
their origin, depending on traditionary rules taken from the English and 
European systems of admiralty. 

Perhaps it is not too much to say that no single point has caused 
more litigation in the admiralty courts than the question wuether, under 
certain circumstances, a maritime lien exists as distinguished from a 
mere right of action in personam. Liens have, from the beginning, been 
recognized for the wages of seamen of all kinds, with the exception of 
the master of a vessel; in favor of material-men who have furnished re- 
pairs or supplies on the credit of the vessel for which they were furnished ; 
in favor of the owner whose vessel had been injured in collision with an- 
other through the negligence of the latter; in favor of the seamen 
through whose meritorious services property has been saved from loss or 
destruction on the seas, and in favor of persons of a number of other 
classes which need not be specified for the purpose of this article. 

The statutes creating liens of a maritime nature which the States 
have from time to time undertaken to enact, may be divided into the 
following classes: (1) Those providing for liens in favor of persons fur- 
nishing supplies, material or repairs, for shipping or furnishing materials 
and labor for building vessels. (2) Those creating liens for wages due 
to persons employed on shipping. (3) Those conferring liens in favor 
of persons injured, or in favor of the estates of persons killed through 
negligence of the owners of vessels, or persons in charge of them. (4) 
Those giving liens for damages to property injured by collision, as the 
lowa statute. (5) Those providing for attachments of the vessel against 
which a claim is asserted, the attachment not being technically a process 
in rem, but a remedy subsidiary to the action in which it is used. 

These statutes have produced much litigation. Their validity can- 
not be determined except by considering not only the circumstances 
under which a lien was given by the general admiralty law, but also the 
nature of the procedure to enforce the lien. 

The nature of an admiralty lien and of the procedure used in its 
enforcement is nowhere better illustrated than in the well-known cases 
of The Yankee Blade, 19 How. (60 U. S.) 82-89 (15 L. Ed., 556) decided 
in 1856 and of The Glide, 167 U. S., page 606, 42 L. Ed., 296, decided in 
1896, the latter opinion having been written by Mr. Justice Gray. Such 
a lien is a jus in re, or a “tacit hypothecation,” not depending on the 
possession of the res by the person asserting his claim, in the latter 
respect differing radically from common law liens. It is not divested 
merely by the passing of the res into the hands of a bona-fide holder for 
value, although the claimant’s laches may destroy his right to enforce the 
lien. The lien itself, as well as the proceeding to enforce it, which is 
designated a pfoceeding in rem, are unknown to the common law. The 
proceedings known as foreign attachment, and attachments of other 
sorts in State courts, though by analogy loosely called proceedings in 
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rem, as was indicated in The J. FE. Rumbell, 148 U. S. 1 (citing The 
Young Mechanic, 2 Curtis C. C., 404, and The Kiersarge, 2 Curt., 421), 
are not within the category of proceedings im rem as known to the 
admiralty law. In incidentally announcing the foregoing propositions, 
The Glide determined that “‘a lien given by a State statute upon a vessel 
for repairs in her home port, under a contract with her owners or their 
agents cannot be enforced against her in a State court by proceedings 
in the nature of admiralty proceedings in rem as the contract and the 
lien are maritime, and the jurisdiction of the Federal courts of admiralty 
is exclusive.” The Massachusetts statute was involved in The Glide, 
and the Supreme court of the State had upheld it. The form of pro- 
ceedings provided for by the statute was the crucial point in this case, 
and the Federal Supreme court held it to be indistinguishable from a 
proceeding in rem, and that it was, therefore, an encroachment on the 
Federal admiralty jurisdiction. Had the procedure been in personam, 
with a subsidiary remedy by an attachment of the property to satisfy the 
demand, it is quite clear that the statute would have been sustained, as 
the court would have followed the line of cases beginning in 1819 with 
The Genl. Smith, 4 Wheat., 438, and extending to The J. E. Rumbell, 148 
U.S. 1, decided in 1893, all of which declare the rule above set forth. 

An admiralty suit ia rem is always based on a maritime lien, or on a 
right of possession of a whole or part of the res. The property, whether 
it be a vessel, or a cargo, or, in case of salvage, property saved from the 
sea under circumstances which constitute a “salvage service,” is the 
defendant or reus, at least at the outset of the cause. The theory that 
the property and not the owner is the defendant is indicated by the man- 
ner in which an admiralty proceeding in rem is entitled. The title of 
such a cause is not “A. B. v. C. D.,” but “A. B. against The Ship Her- 
mione,” or “B.C. v. The Steamer Clio,” “E. F. v. A Raft of Piles,” or “G, 
H. v. 27 Barrels of Whiskey.” The requirement of the Federal law that 
a notice to “all persons interested” in the property to appear, etc., does 
not make such persons parties until their actual appearance. They are 
bound by the decree made in the cause as effectively as if they had 
actually and personally been served with process. The binding force of 
such a decree has found terse, but strong, expression in the well-known 
maxim “a judgment in rem binds the whole world.” 

It is an elementary principle of English and American admiralty law 
that no implied maritime lien exists for materials or repairs furnished to 
a vessel in her home port. The Aurora, 4 Wheat., 488, decided in ———- 
is probably the very first decision of the Federal Supreme court declar- 
ing this principle in direct terms. It was followed in 1819 by The Genl. 
Smith, already cited. The reason of this rule is the supposition that ail 
contracts in a home port are made with the owner, and rest upon his 
personal liability, but that contracts made in a port other than the ship’s 
home port are based upon the implied responsibility of the ship. The 
United States courts have frequently determined that the words “home 
port” include all ports of the State in which the owner resides. This 
doctrine manifestly carries the principle further than its reason extends, 
and it is so harsh in its application that it is sometimes difficult to defend, 
if it is not absolutely indefensible and unreasonable. If the master of a 
ship hailing from Camden, and owned by persons residing there, pur- 
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chases supplies in Jersey City, the seller has, under the Federal admiralty 
law, no maritime lien enforceable in the United States courts, although 
such a lien would exist if the vessel hailed from New York City and was 
owned by residents of that city. 

In The Genl. Smith (ante) we find the first direct decision of the 
United States courts to the effect that a lien for repairs given by a State 
statute, or for supplies furnished to a “domestic ship may be enforced in 
a Federal admiralty court.” The opinion is so brief that it would be of 
little force had it not been delivered by so distinguished a jurist as Jus- 
tice Story. The Genl. Smith was, in 1833, approved in Peyton v. How- 
ard, 7 Pet., 324, which case gives a concise history of the law relating to 
maritime liens for repairs and supplies. A note to The Genl. Smith, in 
the Fourth Edition of Peters’ Reports, points out the changes in the 
admiralty rule No. 12 of the U. S. Supreme court, on which some jurists 
base the right to invoke the State lien in the Federal admiralty courts. 
The writer, however, conceives that in the absence of the 12th rule, the 
jurisdiction of the Federal court to enforce a maritime lien conferred by 
State law might be sustained merely as an act of comity. 

The Moses Taylor, 4 Wall, 411, decided in 1866, held the statute of 
California concerning liens on shipping to be violative of the Federal 
Constitution. The statute made no distinction between foreign and 
domestic vessels, and provided for an action against the vessel by name. 
Mr. Justice Field, who wrote the opinion, reversing a decision of the 
State court, said: “The action against the steamer by name, authorized 
by the statute of California, is a proceeding in the nature, and with the 
incidents, of a suit in admiralty.”” The ship which gave rise to the litiga- 
tion was a foreign ship in relation to the State of California, being owned 
by a resident of New York, but its foreign character was not the ratio 
decidendi of the opinion. In fact, the cause of action was the breach of 
a contract of passenger carriage on the high seas, the plaintiff being a 
passenger who had suffered by the misconduct of the officers of the 
ship, in neglecting to furnish proper water, food and traveling conveni- 
ences. The case was confessedly within the statute which was held to 
be repugnant to the United States Constitution, by reason of its provid- 
ing for a procedure ‘m rem in a matter of maritime jurisdiction. 

In 1892, the instructive case of The J. E. Rumbell, 148 U. S., 1, 
was decided. A statute of Illinois gave a lien on any vessel for supplies or 
repairs, or services furnished, and for wharfage, towage, and damages 
to persons or property. It also provided for procedure to enforce the 
lien, and this procedure the Supreme court of the United States held to 
be a proceeding in rem. For this reason the court, speaking by Justice 
Gray, and following some previous desisions, held the statute to be un- 
constitutional so far as proceedings in the State court were con- 
cerned, but that the lien conferred by the statute, being of maritime 
nature, might be enforced by an action in rem in the Federal court. The 
principle thus announced, while not a novelty, is of interest by reason of 
the existence of a mortgage on the ship and the resulting contest for 
priority in the proceeds of the sale of the ship. The J. E. Rumbell de- 
cides nothing beyond what was necessary for determining the controversy 
which the case brought before the court. While it declares that the Fed- 
ral admiralty court will enforce the lien given by a State court, “when 
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ever the statute of a State gives a lien to be enforced by process in rem 
against the vessel for repairs or supplies in her home port,” it fails to 
define or describe the term “process in rem.”” In support of the views 
which the court expressed, it referred to Peyton v. Howard (ante), The 
Belfast, 7 Wall., 624; The Lottawanna, 21 Wall., 558; The Moses Tay- 
lor, The Hine, 4 Wall., 555. 

The question, however, remained, so far as this decision went, whether 
a State lien to be enforced by process not technically process in rem, will 
be enforced by a Federal admiralty court against a “domestic” vessel. 

In The Roanoke, 189 U. S., 185, decided in 1902, the United States 
Supreme court held that a statute of the State of Washington providing 
for a lien on “foreign” vessels for supplies furnished in that State was, 
by reason of its peculiar provisions, an encroachment on the consti- 
tutional grant of admiralty jurisdiction to the Federal government. The 
statute provided as follows: 

“For work done or material furnished in this State, for their con- 
struction, repair or equipment, at the request of their respective owners, 
masters, agents, consignees, contractors, sub-contractors or other per- 
son or persons, having charge, in whole or in part, of their construction, 
alteration, repair or equipment; and every contractor, sub-contractor, 
builder or person having charge, either in whole or in part, of the con- 
struction, alteration, repair or equipment of any vessel shall be held to 
be the agent of the owner for the purpose of this chapter.” 

Such demands were made a lien on the vessel, to have priority over 
other liens, to be enforced for three years from the time of the accrual of 
the cause of action. Another section provided thus: 

5954: Such liens may be enforced, in all cases of maritime contracts 
or services by a suit in admiralty in rem, and the law regulating proceed- 
ings in admiralty shall govern in all such suits. * * * *” 

In this condition of the State law, a sub-contractor furnished labor 
and materials which were used on the claimants’ vessel. The contractor, 
having been paid in full, failed to pay the sub-contractor, who accordingly 
filed his libel in the Federal District court, asking that the liens given by 
the State statute be enforced by the Federal court. The libellant ob- 
tained a decree in accordance with the provisions of the State statute, 
but the claimant appealed directly to the Supreme court under the clause 
of the act relating to Circuit Court of Appeals, which allows such an 
appeal when a State statute is attacked as being in contravention of the 
federal Constitution. 

The opinion of Justice Brown, though short in comparison with the 
importance of the subject, is comprehensive and instructive. He reit- 
erates a few well-known propositions of the admiralty law as being well 
settled, viz.: 

(1.) That the maritime law, as established in England and in the 
United States, gives a lien for necessaries furnished to a foreign vessel 
upon the credit of the vessel. In this connection the court cited the fol- 


lowing cases: The General Smith (ante) and the Grapeshot, 9 Wall. 


129: and attention was called to the rule already mentioned that the 
several States of the Union are foreign to each other, a rule so generally 
understood that it needs no citations for its support. 
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(2.) That the admiralty law gives no such lien for necessities fur- 
nished in the home port of the vessel, although an action i personam is 
maintainable in admiralty for necessities furnished to a domestic vessel. 

(3.) That the States may enact statutes giving liens for supplies 
furnished to domestic vessels, and such liens may be enforced by actions 
in rem in the Federal Admiralty courts. 

The statute which produced the litigation in The Roanoke was held 
to be repugnant to the Federal Constitution, primarily because it created 
a maritime lien for supplies furnished to a “foreign” vessel, i e., foreign in 
relation to the State of Washington, and also because the lien was au- 
thorized by the statute under circumstances which would forbid a lien 
under the general admiralty law. In permitting liens to be enforced at 
any time within three years after the cause of action accrued, the statute 
attempted to abolish the salutary rule of the maritime law which forbids 
the enforcement of “stale claims.” Such a deprivation of an equitabie 
defense was held to be a serious attempt to impair the constitutional 
powers of the Federal courts. The statute, furthermore, undertook to 
give a lien to a workman or sub-contractor, contrary to the general con- 
sensus of opinion in the State courts and in the inferior Federal courts 
that labor and material furnished to a sub-contractor do not constitute 
a lien upon the vessel, until at least notice be given the owner of such 
claim before the contractor has received the sum stipulated by his con- 
tract. While this consensus has perhaps not the force of a point directly 
decided, so as to involve the rule stare decisis it is evidenced by num- 
erous cases, of which the following may be mentioned: The Eastern 
Railroad, 1 Curtis, 253; The Clyde, 6 Blackf., 148; Hubbell v. Dennison, 
20 Wend., 181; The Brig Whittaker, 1 Sprague, 229; Squire v. One Hun- 
dred Tons of Iron, 2 Ben., 21; The Marquette, Brown’s Adm., 364. 

For yet another reason, the statute which was sub judice in 
Roanoke may be considered obnoxious to the Federal Constitution. 
attempting to create liens for the necessaries and supplies which would 
have preference over all other demands, the statute violated the estab- 
lished rule of the admiralty law that such liens are postponed to the 
liens of wages and salvage, and probably to the liens of wharfage and 
damages by collision. 

We should avoid, however, the mistake of concluding that because 
the admiralty law in a given case has no proceeding in rem, ‘herefore 2 
State statute giving a maritime lien under like facts is valid. In at least 
two cases the Court of Appeals of New York has held that its statute 
giving liens upon shipping was in conflict with the United States Consti- 
tution in all cases where the Federal courts might exercise admiralty 
jurisdiction either in personam or in rem. | refer to The Josephine, 39 N 
Y., 19, decided in 1868, and Brookman v. Hill, 43 N. Y., 554, decided 
in 1871. In the latter case the court made the broad statement—*Any 
State legislation providing for the enforcement of a maritime claim or 
contract, except by a common law remedy, infringes upon the exclusive 
jurisdiction of the Federal court.” This case emphasizes the principle 
that the admiralty jurisdiction of the Federal courts, whether capable of 
exercise in rem or in personam is exclusive, with the single exception 
that concurrent common law remedies may be exercised by the State 
courts. 
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The Robert W. Parsons, 191 U. S. (1893), may be considered a mon- 
umental decision by reason of its effect in extending the Federal admir- 
alty jurisdiction to the case of repairs to a canal boat on the Erie Canal 
which were made within the limits of the State of New York. The canal 
boat in question was engaged in traffic wholly within the State of New 
York. The proceeding which was reviewed was a suit in the Su- 
preme court of New York to enforce a lien for repairs under a 
State statute. The controverted question was whether repairs furnishe? 
to a canal boat while in a dry dock in the interior of New York were of a 
maritime nature. The Supreme court, by a divided vote, decided this 
question in the affirmative, Chief Justice Fuller and Justices Peckham 
and Brewer dissenting in a vigorous opinion prepared by the latter. Had 
the court decided that the contract was not of a maritime nature, the 
United States courts would have had no jurisdiction. The State statute, 
relating as it did to a maritime subject and giving a right of action 
in rem was held to be unconstitutional, except in so far as the remedy 
given by the statute might be enforced in a Federal admiralty court. 

The New Jersey statute providing for the enforcement of claims 
against shipping is “An Act for the collection of demands against ships, 
steamboats and other vessels,” approved March 20, 1857 (2 Genl. Stats. 
1961). The decisions in which it has been considered by the New Jersey 
courts are contradictory. Randall v. Roche, 1 Vroom, 220, decided in 
1862, held the act to be constitutional, both as to the lien which was 
created and the means provided for its enforcement. The opinion, how- 
ever, is marked by some confusion of thought, which, however, is not 
surprising as many of the ruling cases of the Iederal courts which | have 
cited had not then been decided. The decision confounded admiralty 
jurisdiction with proceedings in rem, the learned Justice evidently con- 
sidering that all admiralty jurisdiction was based on proceedings im rem. 

That the constitutional grant of admiralty jurisdiction includes pro- 
ceedings in personam, as well as proceedings in rem, is an elementary 
proposition of law. Randall v. Roche can no longer be considered as a 
binding authority. 

Edwards v. Elliott, 7 Vroom, 449, also considered the New Jersey 
statute. The decision of the Court of Errors and Appeals held that the 
act did not contravene the Federal Constitution. As the controversy 
was based on a contract for the building of a vessel, this decision was 
clearly correct, as no maritime contract was in question, The case went 
to the United States Supreme court, where the decision of the New Jer- 
sey court was affirmed in 88 U. S., 582. 

The latest case which has passed upon the New Jersey statute is 
Hankins v. The Cox & Sons Company, 34 Vroom, 512, decided in.1899. 
The cause of action was a contract for repairs to a vessel in her home 
port, and it was held that the statutory proceeding was a proceeding 
inrem and was, therefore, void as being forbidden by the Federal Consti- 
tution. The decision is in harmony with leading cases on the question 
in the United States Supreme court. It reviews Randall v. Roche, and 
considers that the authority of the case has been destroyed by the decis- 
ion of the Federal Supreme court in Edwards v. Elliott (ante.) 

The validity of the New jersey act so far as it relates merely to 


ship building contracts, and its invalidity in giving attachment proceed- 
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ings in rem for other liens of a maritime nature must be considered set- 
tled law at the present time. 

In regard to causes of action for torts, it is well settled that the jur- 
isdiction of admiralty depends on the locality of the tort. A collision 
on navigable waters gives a right of action in admiralty either i rem or 
in personam. No State statute giving a cause of action in rem against 
a vessel for a maritime collision would be within the saving clause of the 
Judiciary Act, which preserves a common law remedy to suitors who 
might sue in admiralty. 

For other torts, besides collision, such as personal injuries by negli- 
gence, or by assaults, on navigable waters, admiralty has jurisdiction, a 
right of action at common law being also saved. No proceeding other 
than a common law action can be granted by a State Legislature for such 
torts. This rule is a necessary corollary to the principles laid down in 
The J. E. Rumbell (ante) and Brookman vy. Hill (ante). 

As to rights of action for torts occurring on navigable waters and 
resulting in death, there has been much fluctuation and contraction of 
judicial opinion. The general admiralty law gave no such right of 
action, and Congress has never legislated on the subject, as the matter 
is not of maritime cognizance in the general admiralty law. It seems on 
principle and authority that its entire regulation is within the jurisdiction 
of the States, some of which, indeed, have passed statutes giving the 
right of action, and a lien on the vessel through the negligence of whose 
owners, master or crew, the death occurred. It has been held, however, 
that the lien thus created will be enforced by the Federal Courts by pro- 
ceedings in rem. 

The enforcement by a Federal Court of a lien for death given by a 
State statute, it must be confessed, is an anomaly. Although an action 
for death is unknown to the general admiralty law, a State statute giving 
a lien therefor is enforced by a Federal Admiralty court. It will be 
remembered that State legislation giving a cause of action or a proceed- 
ing for a matter not maritime, as for building a ship, will not give a Fed- 
eral Admiralty court jurisdiction. That a contrary rule is applied to 
State statutes giving liens on shipping for death by wrongful act, is, per- 
haps, rather the result of judicial sympathy than of a rigid and logical 
adherence to legal principles. 

The legal rules on which the Federal Admiralty courts proceed in 
cases of death by wrongful act are clearly and forcibly set forth in The 
Harrisburg, 119 U. S., 199, and The Corsair, 130 U. S., 201, to which the 
student is referred as declaring the settled law on the subject as I have 
stated it. 

The reader will notice the importance which the decisions have 
attached to the question whether the proceeding given by the State 
statute is a proceeding in rem ‘The validity of the statute, as a basis for 
suit in the State court, will, in many cases, depend upon a negative 
answer to that question. The Act of Congress conferring exclusive 
admiralty jurisdiction on the United States District courts saves to all 
suitors “a common law remedy when the common law was competent to 
give it.” This saving clause was held in The Hine, 4 Wall., 555, to 
embrace only common law remedies, and not to include a remedy merely 
because it was granted to a common law court. The Iowa statute was 
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in question. It provided that a vessel, within its terms, might be sued 
and made a defendant without any proceeding against the owners, or 
even mentioning their names; that a writ might be issued and the vessel 
seized on filing a petition similar in substance to a libel, and that after a 
notice in the nature of a monition, the vessel might be condemned and 
sold. The Supreme court of the United States, by Justice Miller, said: 
“While such a proceeding thus differs from a common law remedy, it is 
also essentially different from what are called suits by attachment, and, 
in some of the older States, foreign attachments. In these cases there 
is a suit against a personal defendant by name, and because of inability 
to serve process on him by reason of his non-residence, the suit is com- 
menced by a writ directing the proper officer to attach sufficient property 
to answer any judgment which may be rendered against him.” In The 
Belfast, 7 Wall., 624, in 1868, the statute of Alabama was before the U. S. 
Supreme court, and the court likewise decided that the statutory pro- 
cedure was substantially a proceeding in rem and was an encroachment 
on Federal jurisdiction, 

To conclude, we may deduce the following propositions of law from 
the decisions of the Federal courts, and of the few State courts which 
have considered the subject which is the topic of this article. 

(a) The courts of the States have no jurisdiction over matters of 
“admiralty jurisdiction,” cognizance of such causes being given by the 
United States Constitution to the Federal courts exclusively, the word 
“admiralty” being used herein in the technical sense as fixed by legal 
writers and maritime courts. 

(b) The exclusive jurisdiction of admiralty causes given to the Fed- 
eral judiciary does not exclude State courts from exercising a concurrent 
common law remedy; and in this proposition the word “admiralty” is 
also used in the technical sense. 

(c) If the common law gives a concurrent remedy in a maritime 
matter the State courts may exercise it, even if a State statute authorizes 
an attachment of the defendant’s property, provided such attachment is 
a subsidiary remedy to a common lawsuit and does not take the form of 
an admiralty proceeding i rem. 

(d) State statutes, although unconstitutional in giving a proceeding 
in rem to enforce a statutory lien on shipping, will be enforced in the 
Federal courts if their subject matter is a maritime contract ; aliter, if the 
subject is not maritime, as, for instance, a contract for building a ship. 

(e) The New Jersey statute, as its procedure is indistinguishable 
from an admiralty proceeding in rem, is unconstitutional, except in so far 
as it gives a lien for labor and materials used in building a ship, and 
provides a method of enforcing that lien. 

(f) It is an open question whether a State has constitutional power 
in any way to legislate for liens on “foreign” shipping, the word “foreign” 
being used in contradistinction to the word “domestic,” as the latter 
word has already been defined in this article. 

(g) For torts on or by shipping on navigable waters the State may 
give liens if the right of action arose within State boundaries, and such 
liens will be enforced by proceedings i rem in the Federal Admiralty 


courts. 
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(h) For torts resulting in death, the States may impose liens on 
shipping, and may provide for their enforcement by attachments subsid- 
iary to a common law action. The weight of authority also maintains 
the view that such a lien will be enforced by a proceeding in rem in the 
Federal court where the vessel may be found; and in this suit the lien 
given by the State of the vessel’s home port will be enforced. 

The writer cannot pretend that the rules which are set forth above 
cover every imaginary case in which a State statute may conflict with 
Federal jurisdiction. It is to be hoped, however, that the development 
of Federal admiralty law which has been noticed in the beginning of this 
article, will not be arrested until every possible case of such conflict has 
been decided in a manner calculated to give satisfaction to the bar and 
certainly to suitors. WM. B. GILLMORE. 

Jersey City, Jan. 12, 1906. 


JAMES C. CARTER. 





Mr. Carter was a splendid representative of the highest type of the 
Anglo-Saxon barrister. He was combative, aggressive, forceful; he 
had the gaudium certaminis ; he “rejoiced as a strong man to run a race.” 
When he had become satisfied as to the righteousness of his clients’ 
cause, or as to the correctness of his clients’ legal position, his zeal be- 
came intense and his devotion unbounded. 

He spared no labor to master the case in which he was engaged. 
Intense and continuous application to the subject in hand was his watch- 
word in his professional work. So closely would he concentrate his 
attention upon the particular case upon which he was engaged, that 
he has been known for days at a time to leave his correspondence 
not only unanswered, but unopened, while he gave his undivided atten- 
tion to the preparation of a brief or the examination of the facts and the 
law of the case in hand. He was a standing rebuke to those members 
of the profession who think their entire duty to their clients is performed 
when they have obtained a cursory and superficial acquaintance with 
the questions of fact and law to be tried or discussed, and who trust to 
their intellectual acumen and power of expression to enable them to 
properly present the questions to court or jury. 

When Mr. Carter appeared in court, he was thoroughly saturated 
with his case, and his presentation of it was orderly and vigorous. He 
had an impressive personality, a powerful but pleasing voice, a copious 
vocabulary, and an elegant diction. He seldom hesitated for a word or a 
phrase, and seldom failed to use the particular word, or phrase, which 
most clearly and forcibly conveyed the meaning which he desired to 
express. 

He excelled in trenchant denunciation of wrong or injustice, and 
when his “righteous indignation” was aroused he thundered his invec- 
tives with leonine ferocity. While not lacking in a sense of humor, he 
seldom indulged in badinage or jest. He was, perhaps, too much in- 
clined to disdain the use of these lighter—but frequently most effective 
—weapons of forensic debate; he was not ready in playful repartee, 
though he could deal a heavy blow with the “retort courteous” on occa- 
sion. To him, the contests of litigation in the courts were very serious 
and earnest matters in which the cause of justice or the interests of jur- 








~ 


_ ae a!) 4 tet ne 


fee eee eet ee, lel Ol OP pee, eee eee et a ia 


Te} Ay 


— -~ 








8 


1S 
1e 
aa 


ye 


it 
is 
iS 
id 


1¢ 
1¢ 


” 


11S 








JAMES C CARTER. 47 


isprudence were at stake, and he was disposed to resent anything which 
turned the attention of the court or the jury away from what he regarded 
as the main issue of the case. In one respect this might be said to be 4 
defect in his equipment as an advocate; but it was a defect which wou 
the respect and admiration of his brethren of the Bar, and of the judges 
upon the Bench. There have been, and are, other great advocates who 
have combined with learning, ability, and the highest type of forensic 
eloquence, a keen sense of humor and trenchant wit, which have added 
to the force, as well as enlivened the interest, of the forensic contests in 
which they have been engaged. Mr. Carter’s personality, however, was 
such that in his case it would have seemed almost out of place for him 
to make use of the lighter and brighter side of the art of advocacy. 

Nor did he avail himself to any considerable extent of the ornaments 
of rhetoric to embellish his oral presentation of the case. His argu- 
ments were clear, lucid, and vigorous, with an occasional apt illustration, 
and now and then a touch of irony, but wholly devoid of anything like 
metaphor or rhetorical flourishes. 

The intensity of his conviction as to the correctness of his own point 
of view with regard to the merits of a case, or with regard to the legal 
questions involved, was a tremendous element of strength, but it was 
also, occasionally, an element of weakness. In his preparation for the 
presentation of his case in court, he frequently became so impressed 
with the particular aspect of the questions involved which appealed to 
his own judgment and his own sense of right, that he lost sight of other 
aspects of the case which might appeal to other minds, and he came into 
court with a preconceived and absolutely fixed opinion in favor of his 
own view of the case as the only logical, correct, and just view, so that 
he was unable and unwilling to yield a hair’s breadth for the purpose of 
meeting or answering the views of his adversary or of the court. This 
intensity of conviction sometimes resulted in an apparent inability on 
his part to see the other side of the case, or to appreciate the forces of 
his adversary’s views, and an unreadiness to meet those views or to meet 
the objections of the court suggested on the argument. This was 1 
fault of a strong mind and a strong character which elicited admiration 
even when it interfered with practical success in the particular case in 
hand. His arguments were “magnificent,” even where they failed in the 
tactical features which go to make up the elements of successful “war” 
in the legal contest. Mr. Carter was not an opportunist in any of the 
relations of life, nor could he be an opportunist in the management of 
a law suit, or in an argument in court. What he believed to be right was 
for him the only right. What he believed to be just was for him the only 
justice. What he believed to be the law was for him the only possible 
law for the case in hand. He would not “stoop to conquer,” nor would 
he yield to win. 

Mr. Carter was a passionate admirer of the system of jurisprudence 
known as the ‘“‘common law.” He had a fine scorn and contempt for ali 
attempts to fetter the unwritten law by statutory definitions or codifica- 
tions. He regarded the system of “judge-made” law as the ideal system. 
Strange to say, however, he had little respect for the doctrine of stare de- 
cisis, and did not seem to appreciate that this doctrine was the essential 
backbone of the common law system, and that without a strict and some- 


48 THE NEW JERSEY LAW JOURNAL. 


what rigid adherence to precedents, the science of jurisprudence woul] 
cease to exist and each judge would become a law unto himself—‘A cadi 
sitting in the gates and doing justice as to him might seem best.” The 
flexibility of the common law, instead of being for him an objection and a 
ground for criticism—as with the Benthamites—was its greatest, ‘ts 
crowning merit. 

Of course, I do not mean to be understood as saying that he avow- 
edly repudiated the doctrine of stare decisis. On the contrary, he rec- 
ognized and asserted it as a necessary feature of a jurisprudence founded 
upon “unwritten law.” He was, however, inclined to subordinate the 
importance of adherence to precedent to the importance of arriving at 
rules of law founded upon abstract justice, and accomplishing concrete 
justice in the particular case before the court. 

He himself, although a profound student of the common law, cared 
little for cases as such. His arguments were largely based upon his 
views as to what should be the law rather than upon what the judges 
had theretofore declared the law to be. He would sometimes contemp- 
tuously toss aside an authority as clearly wrong and contrary to justice 
and reason. 

This characteristic of his arguments in court was in one sense an 
element of strength, and in another sense an element of weakness. It 
added to the vigor and persuasiveness of his oral forensic eloquence, 
but it detracted from the value of his argument when considered by 
judges in the quiet of their studies—when they realized the force of the 
decided cases which they must overrule in order to reach the conclusion 
which he had so persuasively presented. 

No one has ever surpassed Mr. Carter in luminous, vigorous, an/] 
even passionate defense of the unwritten law as an instrument for ob- 
taining substantial justice and a scientific jurisprudence, and in opposi- 
tion to what he regarded as unwise and dangerous attempts to tram- 
mel and hamper the law by legislative enactments. To him more than 
to any other one man, is due the defeat of the attempt to adopt a Civil 
Code in the State of New York, which undertook to put into rigid stat- 
utory form the common law of that State and which he believed wou!d 
be a step backwards, and not a step forwards, in the history of our juris- 
prudence. His views on this general subject were very fully expressed 
in the address which he delivered before the Virginia State Bar Asso- 
ciation, in 1889—an address which shows Mr. Carter at his best in its 
wonderful command of language, its happy and forceful use of apt quo- 
tations, its trenchant and vigorous argumentation, and its high idealism 
in thought and tone. Whether one agree or disagree with his views on 
the general subject, one cannot but be lost in admiration at the power, 
the learning, and the persuasive earnestness of his presentation of the 
subject. 

The exalted view which Mr. Carter took of the object and function 
of jurisprudence is well set forth in this address before the Virginia 
State Rar Association, where he says: 

“What is this thing which we call the law? Upon subjecting these 
rules to scrutiny, we at once perceive that they are affected with 
a moral character—that they are, or ought to be, just. The judge, 
in the performance of his function of declaring the law, seeks 
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for that rule which is dictated by what is called justice 

ters of human thought, after ages of endeavor, are able to carry us but 
a single step in advance; but the steps are, nevertheless, gradually 
taken and we thus approach, by slow and almost imperceptible stages, 
towards that knowledge of abstract and absolute justice which human 
reason will never reach, but after which it forever aspires. We may in 
despair abandon the search into this hidden reality ; but let us never for- 
get that it is a reality,or become insensibleto its transcendent importance. 
Some ability to understand and apply it is given to all; and we share 
the possession in proportion to the earnestness and fidelity with which 
we cultivate the higher faculties of our nature, and seek to hold converse 
with the spirit of justice. Poor, indeed, will be the lawgiver or the judge 
who does not at every step draw inspiration from this fountain, and 
acknowledge that he is not a maker, but a seeker, among divine sources, 
for pre-existing truth.” 

And, again, he says, speaking of “the law,” that 

“It possesses as an essential feature a moral character; that ‘t 
springs from and reposes upon that everlasting and infinite Justice which 
is one of the attributes of Divinity; and that it is so much of that attri- 
bute as each particular society of men is able to comprehend and willing 
to apply in human affairs.” 

It was because he believed that the reduction of the law to rigid 
statutory form tended to make it a set of arbitrary rules not based upon 
justice, and not capable of being molded by judicial tribunals into con- 
formity with their standards of justice, that he was opposed so intensely 
to codification of the principles of jurisprudence. He did not, of course, 
claim that the courts always attained to the true standards of justice ; 
but admitted that the courts were frequently misled by temporary mis- 
conceptions into departures from true justice. His view, however, was 
that the courts would tend to give expression to the highest form of jus- 
tice which the public opinion of their generation should point out to 
them, and that the courts are better adapted to giving expression to the 
highest standard of justice of their generation than is the legislative 
body. 

I have undertaken to speak of Mr. Carter as a lawyer and not as 
a citizen or a man. I cannot, however, refrain from adding a few words 
of tribute to his character in these regards. 

As a citizen, he brought to the consideration of all public questions 
the same earnestness and intensity of conviction which characterized 
him as a lawyer, without, however, any of the bias which, of necessity, 
more or less influenced his judgment in his professional capacity. In 
dealing with public questions and with his duty as a citizen with regard 
to those questions, he was singularly open-minded and free from preju- 
dice. At a late period of his life, he threw off the ties which had bound 
him to the party of his early manhood, because he became convinced: 
that the opposite party stood for economic principles which appealed 
to his judgment, his reason, and his conscience. He never, howevez, 
became a party man, but held himself at all times free to act as his sense 
of duty required in each successive political contest between the parties. 

In municipal matters he was one of the first to take the groun:l 
that party lines should not be allowed to interfere with the selection of 
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the best and ablest administrators of city affairs. His voice and his in- 
fluence were always ready in the cause of good government, and no one 
was more potent than he in influencing his fellow citizens for right and 
against the wrong. 

Courageous, absolutely unselfish, and disinterested, he threw him- 
self without reserve into the struggle whenever it appeared that he could 
accomplish results for the welfare of city, state, or nation. He never 
held an elective office, so far as I know, and never was a candidate for 
public office, so far as I know. He was content to be a private citizen. 
No office within the gift of the people would have added to his honor 
or reputation, though he might have achieved a position in the history 
of the nation which would have perpetuated his name and memory be- 
yond the short period during which the reputation of the lawyer re- 
mains a recollection or a tradition. 

As a man, Mr. Carter was a remarkable example of the combination 
of strength of character with gentleness and geniality ; outwardly digni- 
fied and, apparently, even stern at times, he was affable, kindly, cour- 
teous, and generous to all who came into close contact with him. He 
was singularly simple-minded in his habits and tastes. Notwithstand- 
ing the intensity of his convictions—to which I have already so fre- 
quently alluded—his judgments as to his fellow-men were charitable to 
a fault ; he seemed to always see the best side of every man’s character. 
Sincere, honest, and outspoken himself, it was hard for him to believe 
that other men were not equally outspoken, honest, and sincere. He sel- 
dom spoke harshly of individuals, however bitterly he might denounce 
their views or their conduct. 

Mr. Carter’s character as a lawyer, a citizen, and a man, may he 
summed up in the one phrase: Devotion to duty; duty to his client; to 
his profession; to the Commonwealth, and to his fellow-men.—Hon. 
B. Hornblower in Green Bag for December. 


ABOLITION OF THE JURY SYSTEM. 


I propose to make a radical address. I mean by that to state my 
views in favor of a radical change in the administration of law by the 
courts of this country. I do not expect that my views will be accepted 
or generally approved, but it is sometimes useful to consider all sides of 
a question, though one side may be unpopular and contrary to the cur- 
rent of public opinion. I am in favor of the total abolition of jury trials 
in all our courts. I shall not undertake to trace the history of jury trials. 
Their origin is obscure and traditionary, but it is evident from what is re- 
corded about them that their chief object and use were to prevent acts of 
oppression and injustice upon the common people by an arbitrary gov- 
ernment and privileged classes. 

These reasons do not exist in this country, for here we have a gov- 
ernment of the people, by the people and for the people, with a constitu- 
tion that guarantees to all persons the equal protection of the laws. An 
effort is made to invest jury trials with a sort of sacred character, because 
they are old and are identical with the common law which has descended 
to us from our English ancestors ; but with all of our veneration for the 
common law we have codified much of it out of existence. This devotion 
to trial by jury is more a matter of sentiment than of sound judgment 
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based upon existing conditions. Whatever has been attested as neces- 
sary or true by experience as a general rule is to be accepted, but I 
do not consider anything inviolable in law or politics simply because it is 
old and has come down to us from former generations. Codes of law 
and systems of their administration depend for their value more upon 
their adaptability to existing conditions than upon their antiquity or 
attractive appearance. 

This is an iconoclastic age. The motto of the times is, “Try ail 
things and hold fast that which is good.” Tribunals are necessary in 
every well-organized community for the administration of its laws, and 
the ends of justice imperatively require that these tribunals should be 
removed as far as practicable from the influence of passion and prejudice 
and every other evil influence. Our juries generally are drawn from a 
panel made up of all kinds of people, and sometimes, and not infre- 
quently, of persons picked up on the street by an officer of the court as 
he may chance to find them. Each juror when he is called is examined 
to find out if he knows anything about the parties or the case, and the 
nearer he comes to knowing nothing about these or anything else, the 
better qualified for a juror he is considered to be. Sometimes it takes 
several weeks to obtain a jury. Meanwhile witnesses are kept in sus- 
pense and costs are accumulating against the losing party. Time was 
when jurors were selected from the neighbors of the parties to the suit, 
and these jurors made their decision upon their personal knowledge of 
the litigants and the facts of the case, but this was found not to work well 
and the system was changed so that the jurors were not allowed to con- 
sider anything but the testimony of disinterested witnesses ; then it was 
again changed so that the parties to the suit and any interested persons 
might be witnesses. 

Every lawyer of much experience knows that there is a point to be 
gained in the formation of a jury. An astute lawyer will judge from the 
appearance of a juror—the manner in which he answers questions— 
his associations and temperament—whether or not it will help his side 
of the case to accept or reject the juror. It is said that one of the secrets 
of the success of Abraham Lincoln as a jury lawyer was his ability to 
judge correctly of the natural bias of the thoughtand feeling of a juryman. 
To work upon the prejudices or sympathies of a jury in the trial of a 
cause is common practice, and the lawyer who is most successful in thts 
is the most popular lawyer for the trial of jury cases, and it is a fact 
which cannot be denied that in many cases, if the verdict of a jury is not 
controlled, it is largely influenced by prejudice, passion, or sympathy. 

I remember a case illustrative of this, tried before Justice Grier of 
the Supreme court of the United States. The suit was for the posses- 
sion of land. The title of the plaintiff and his right to recover were 
perfectly clear, but he was a rich man and the lawyer for the defendant 
denounced him as a greedy, heartless wretch, and so worked upon the 
feelings of the jury in that way that they returned a verdict for the de- 
fendant. When the verdict came in, Justice Grier said: “Mr. Clerk, 
you may set aside that verdict. I want it understood that it takes thir- 
teen men in this court to steal a man’s farm.” 

Juries are generally made up of men who have little or no expe- 
rience in court, and frequently they are compelled to sit for days, some- 








52 THE NEW JERSEY LAW JOURNAL. 


times for weeks, to hear the testimony of witnesses, depending upon 
their memory for what these witnesses say. Some jurors are wide awake 
and attentive, and others dull and sleepy; some understand or recollect 
the testimony in one way, some in another, in consequence of which, 
when they retire to consider of their verdict, a wrangle ensues over the 
evidence, resulting oftentimes in a disagreement of the jury or a com- 
promise verdict. Disagreements produce vexatious delay and great ad- 
ditional expense. Compromise verdicts are generally made to enable the 
jury to get out of the room in which they are confined, and the right 
or wrong of the verdict cuts very little figure in the result. 

I have known of cases in which men were tried for murder. Some 
of the jurors were for conviction, some for acquittal, and they finally 
compromised on a verdict for manslaughter, for which there was no law 
or evidence in the case. When a jury is drawn, the court is usually beset 
with applications to discharge those drawn, and some are necessarily 
discharged, and | have seen their places filled with loafers hanging 
around the court house for the purpose of getting on a jury. Men who 
are called as jurors and are fit to act as such are taken away from their 
business, sometimes greatly to their injury, and when compelled to serve 
are apt to be restless, impatient, and unhappy, a state of mind not the 
best for calm consideration and the impartial administration of justice. 
Convinced of the defects of the present system, some people advocate a 
change by which a majority of the jury may find a verdict. This would 
be simply a patchwork experiment. It would obviate only one objection 
to the jury system. It might prevent so many disagreements of juries. 

If we are to have a change it seems to me that we had better try 
something new, and not be constantly tinkering with an old and worn- 
out system. I am no alarmist, but it is a fact to which we cannot shut 
our eyes that our country is deeply agitated with a Titanic struggle 
between capital and labor. It looks now as though it would continue 
indefinitely and probably with increasing bitterness. It is expedient that 
courts and their machinery be made as free as possible from the feelings 
engendered by this strife. Mobs and lynchings are quite common in our 
country, and produce intense feeling in the communities where they 
occur, and this feeling is liable to find its way into the jury box, to the 
obstruction of justice and the prevention of punishment for crime. 

Some lawyers whom [| have heard speak upon this subject claim 
that the jury system educates the people and keeps them in close con- 
tact with the courts, but this, it seems to me, is quite fanciful, and the 
people for whose benefit this argument is intended do not seem to appre- 
ciate its value, for as a general rule those summoned on a jury seek to 
be excused, and those who are not excused but retained for service, when 
they are discharged, usually go home swearing they will not be on a jury 
again if they can avoid it. An elective judiciary is a sufficient contact 
of the people with the courts. 

Speaking of mobs, my experience with one may be of interest. Two 
men were partners in a wharf boat at a little town called Mon- 
trose, on the Mississippi river, in lowa. The men quarrelled and 
threatened to kill each other. One night one of them disappeared, and 
on the wharf boat were found bloodstains and other evidences of a life- 
and-death struggle. Influenced by these appearances, a mob was orga- 
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nized to hang the wharf owner who remained, upon the assumption that 
he had killed his partner and thrown his body into the river. I was judge 
there at that time and happened to arrive in the town just as the arrange- 
ments for hanging were completed. I pleaded with the crowd not to 
hang the man, promising that he should have a speedy trial and due pun- 
ishment if convicted. The mob desisted and the accused man was taken 
to prison. Some time after I discharged the prisoner upon habeas cor- 
pus, the man who was supposed to be killed sitting before me alive and 
well. He had fixed up the appearances on the wharf boat to involve his 
partner in trouble, and then skipped down the river. This shows that 
mobs are liable to be mistaken and that circumstantial evidence of z 
crime should be closely scrutinized. 

When the verdict of a jury is returned it is almost the invariable prac- 
tice for the defeated party to move to set aside the verdict. The right 
of the court to do this is universally recognized and is oftentimes exer- 
cised. What sort of a commentary is this upon the sacred right of trial 
by jury? 

One serious objection to jury trials is the opportunity they afford 
to create delay and expense. When a case is on trial each lawyer raises 
all the points of law he can with a view to an appeal to the Supreme court 
if he is defeated. These points the judge must decide offhand without 
time for reflection or to consult authorities, and the most learned judge 
is liable to fall into error in making these hasty decisions ; consequently 
one-third, perhaps more, of the verdicts of juries are set aside by the Su- 
preme court for some erroneous ruling during the trial of the lower court. 
These proceedings not only accord with the popular outcry about the 
“glorious uncertainty of the law,” but in some cases by the expense and 
delay they occasion amount to a practical denial of justice. Some peo- 
ple say that whatever the rule may be in civil cases, the right of trial by 
jury in criminal cases ought to be preserved; but in my opinion, if there 
is any difference, jury trials in criminal cases are more objectionable thap 
in civil cases. 

Our laws for the prevention of crime can only be made as effective 
as they ought to be, when it is understood that their violation will be 
followed by speedy and certain punishment. That there is something 
wrong about our criminal jurisprudence seems to be a widespread 
opinion. Secretary Taft, in an address lately delivered to the law school 
of Yale College, said: “The administration of the criminal law in ail 
the States of the Union (there may be one or two exceptions) is a dis- 
grace to our civilization. The judge, forbidden to express any opinion 
on the facts of the case, is limited in function to that of the moderator 
in a religious assembly, and the verdict becomes rather the vote of a 
town meeting than the sharp, clear decision of the tribunal of justice. 
So many peremptory challenges are allowed to the accused that the de- 
fendant’s counsel is able to eliminate from all the panels any man of force 
or character and standing in the community, and to assemble a collec- 
tion in the jury box of nondescripts of no character, weak and amenable 
to every breeze of emotion, however maudlin or irrelevant to the issue. 
The result of our lax administration of the criminal laws is that since 
1885 there have been 131,951 murders and homicides, and 2,286 execu- 
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tions. In 1885 the number of murders was 1,808; in 1904 it had increased 
to 8,482.” 

This language of the secretary is pretty strong, but there is little 
doubt that, to some extent, our present jury system is responsible for 
the increase of crime in our country. When a crime like murder is 
committed the newspapers publish the circumstances ; these are discussed 
by the people; opinions are formed, and consequently it takes a long 
time to find twelve men ignorant enough to try the case. During the 
trial a multitude of technical questions are raised and argued. If the 
verdict is against the defendant, all the time the court will allow is taken 
to file and argue a motion for a new trial. If this is overruled, as much 
time as can possibly be obtained is taken in which to settle and file a bill 
of exceptions. An appeal is taken to the Supreme court, and after the 
case is argued it is taken under advisement by the court, and if the judg- 
ment of the court is not reversed and a new trial ordered, which is quite 
common, but is affirmed, by the time the mandate gets back to the lower 
court the moral effect of the prosecution is largely lost in the indifference 
or forgetfulness of the public mind. 

A Chinaman is reported to have said: “China law first class. Man 
killee man, head off. No ketchee him, somebody head off, mebbee cousin 
head off. English law second class. Him ketchee man, mebbe allee 
same head off. Melican law no good, too muchee Slupleme court.” I 
know it is easy to pick flaws and find fault with any judicial system, and 
that it is not easy to provide a better and more satisfactory substitute, 
but no improvement can be made without an effort in that direction. 

I will state what sort of a judicature | would have if I could have 
my own way. Taking Oregon for an example, I would have in each 
county three judges, at least, or more if the population and business of 
the county required. The presiding judge should be a member of the 
Bar of the Supreme court, and the others might be lawyers or business 
men, as the people might determine. These judges should constitute a 
court that should be in continuous session, or, in other words, to have no 
terms (ordinary adjournments excepted), and should have exclusive 
jurisdiction to try all criminal and civil cases arising in the county, jus- 
tice courts with a limited jurisdiction excepted. 

All questions of law arising on the pleadings should be settled by 
the presiding judge under rules to prevent delay, and when a case was 
at issue it should be tried before all the judges, and their decisions upon 
the admission or rejection of evidence and all other incidental questions 
arising upon trial should be conclusive. The judges should make find- 
ings of fact, and upon these findings render their judgment. No bill of 
exceptions should be allowed, and upon an appeal to the Supreme court, 
the transcript sent up should be a copy of the pleadings and of the find- 
ings of fact, and the only questions submitted to the Supreme court 
should be whether or not upon this transcript the law is for the plaintiff 
or the defendant. This is a mere sketch; I cannot here go into details. 
Some of the advantages of this system are these: Cases could be tried 
when they were at issue at the convenience of the court, and the parties 
litigant would not have to wait from one term to another or to wait at 
a trial term for days with their witnesses, at a great expense, for their 
cases to be called. If a prisoner was arrested for crime, he could be 
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tried at once, while the witnesses were procurable, without the necessity 
of a preliminary examination before a justice of the peace. Now per- 
sons are sometimes compelled to lie in jail for months at the expense of 
the public, with chances for escape, awaiting a term of court where they 
can be tried. 

When a case was tried the judges could take time to consider the 
law and the facts (the evidence should be reduced to writing), and the 
case would not be rushed through pell mell to a decision, as it is now 
in jury trials, Great expense would be saved and dilatory proceedings 
prevented by making the decision of the judges final upon all incidental 
questions. Objectors may say that it is unsafe to trust so much to a 
court of original jurisdiction, but somebody must be trusted with a 
final decision, and I can see no reason why a court of three or five 
judges, who hear and see the witnesses and have abundant time to 
examine and consider a case, may not be as safely trusted, especially as 
to minor matters, as the judges of the Supreme court, who know nothing 
about a case except what they see in a written or printed record. There 
is a strong argument against jury trials in this. All questions of any con- 
siderable magnitude are now tried and decided by the judges. Often- 
times there is more involved in one equity case decided by the judges 
than in all the jury cases of the term put together. If judges in equity 
can be safely trusted to decide cases involving ten, fifty, or one hundred 
thousand dollars, why can they not be trusted to decide a claim for dam- 
ages or title to real or personal property, involving one hundred, five 
hundred, or five thousand dollars? 

Take the county court as a Probate court. Recently a case has 
been decided in Multnomah county by the judge of that court involving 
about $1,000,000, and furthermore all the property in a county as one 
generation passes to another goes through the Probate court, and all 
the grave questions arising upon this transmission of millions of prop- 
erty are decided by judges. All questions arising in our Admiralty courts 
are decided by judges. These, many of them, are great questions and 
involve immense amounts of money. That there is no great danger in 
dispensing with jury trials is evidenced by the fact that in France and 
Germany, and | believe in all the Continental countries of Europe, they 
have no such thing as a jury trial. According to my information the 
laws of these countries are administered with equal justice and with more 
vigor and effect than the laws of this country. I wish to say further 
that the distinction between law and equity ought to be abolished. When 
a man goes into court and states a case entitling him to relief, he ought 
to be heard. To make the decision of the case depend upon the name 
given to it, and not upon its merits, is ridiculous. I recall a case decided 
by our Supreme court. The plaintiff in the court below obtained an 
injunction against the defendant to prevent his trespassing upon plain- 
tiff’s land. The defendant appealed. There was no question in the case 
about the right of the plaintiff or the trespassing of the defendant, but 
the Supreme court dismissed the case and adjudged the costs against 
the plaintiff not because his claim was not right and just, but because 
he was on the equity and not the law side of the court. This may be the 
law as it now stands, but as a common-sense proposition it is an absurd- 
ity. I wish to say further, that I do not believe in some of the rules of 
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evidence now in vogue, but I think that a court of original jurisdiction 
should probe a case to the bottom and find out in any way it can, through 
proceedings in court, of course, what is true and right in a case. 

I do not know as I would go as far as they do in Germany where 
they have no rules of evidence in their courts, but I would liberalize our 
rules so that everything might come into a case that would elucidate its 
justice. Touching the safety of allowing judges instead of juries to de- 
cide cases, I will say that I have been practicing law more or less for the 
last sixty years, and have found all the judges whom I have known trust- 
worthy men. Some judges have been arraigned for misconduct in their 
private and business affairs, but with a few exceptions in New York City I 
do not now recall to mind any case in which a judge has been impeached 
for bribery or corruption in office. I have heard of a good many cases in 
which persons have been charged with tampering with a jury. More 
responsibility attaches to judges than to jurors. When a jury is dis- 
charged, it officially disappears from public view and public notice, but 
a judge is continuously under the searchlight of the public eye, and one 
act of malfeasance in office may ruin him forever. Newspapers are con- 
stantly criticising lawyers for the difficulties and delays in the administra- 
tion of the law. These criticisms, in my opinion, are, in a large measure, 
unjust. Let a newspaper editor be sued or indicted for a libel, and if his 
lawyer does not employ all the weapons the law puts into his hands for 
the defense, he will be charged with incompetency or unfaithfulness to his 
client. Lawyers have no alternatives under existing systems. They 
must do all they can honorably for their clients, or lose their business. 
People may talk as they please, but they will not employ a lawyer who 
will not work in a law suit to secure all the advantages which the law 
gives to his client. I do not pretend that these views of mine are en- 
tirely free from objection. All human institutions are imperfect, but 
susceptible of improvement, as experience demonstrates its advantage or 
necessity. I am well aware that what I have said cannot obtain without 
a change in the constitution of the State, but a constitution can be 
changed when the people are convinced that the public welfare requires 
it. 1 am of the opinion that too much consideration is given to anti- 
quated and unnecessary rules and unimportant matters in the proceed- 
ings of our courts. My basic idea is that, consistently with the ends of 
justice, the administration of the law should be made more expeditious 
and inexpensive, with more celerity and certainty in the punishment of 
crime.— Hon. George H. Williams in Aduress before Oregon State University. 


LEGAL RIGHTS OF AUTOMOBILE DRIVERS UPON PUBLIC STREETS. 


The advancement of cniilention has witnessed many changes in the 
modes of travel upon the public highways. First came the primeval 
footman and horseman, then the stage coach, horse car, trolley car, 
bicycle, and finally the latest and most improved mode of passage, the 
automobile. The rights of travelers employing these various modes of 
passage, form an important part of our jurisprudence, and the reports of 
the various States contain many interesting opinions upon this branch 
of the law. The automobile can truly be said to be a creation of the 
mechanical minds of late years, and the adjudications of the courts upon 
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this subject are often aptly termed “late” or “new” law. There is now 
no question as to the stability of the automobile as a mode of travel and 
passage. These machines can be counted by the thousands in the larger 
cities, and the number is daily growing, both in the cities and in the rural 
districts. Nor is the use of these machines limited to pleasure or recre- 
ation alone. In the cities they are taking the place of the patient truck 
horses, in the transportation of the wares of the merchant and manufac- 
turer, and their speed and durability make them favorite means for deliv- 
ering the sales of the tradesmen. For these reasons the law pertaining 
to this method of travel, and which sets forth the rights and privileges 
upon the highways of the travelers using this mode, is of vast and grow- 
ing importance. 

Automobiles have a legal right to be upon and use the streets and 
highways. This right is not now questioned. The courts now clearly 
recognize that highways and streets are not for the exclusive use of 
vehicles propelled by animal power. The use of any new and improved 
means of locomotion must be deemed to have been contemplated when 
the highways and streets were laid out or dedicated, whenever it is found 
that the general benefit requires it, and such new means of locomotion 
cannot be excluded therefrom merely because their use may tend to the 
inconvenience, or even to the injury, of those who continue to use the 
highways and streets by former methods. An Illinois court said: “To 
say that a new mode of passage shall be banished from the streets, no 
matter how much the general good may require it, simply because 
streets were not so used in the days of Blackstone, would hardly com- 
port with the advancement and enlightenment of the present age.” 
(Moses v. Pittsburgh, etc., R. Co., 21 Ill, 515). A similar rule was de- 
clared in a Michigan case (Macomber v. Nichols, 34 Mich., 212, 22 Am. 
Rep., 522), where Cooley, J., speaking for the court, said: “Persons mak- 
ing use of horses as the means of travel or traffic by the highways have 
no rights therein superior to those who make use of the ways in other 
modes. It is true that locomotion upon the public roads has hitherto 
been chiefly by means of horses and similar animals, but persons using 
them have no prescriptive rights, and are entitled only to the same rea- 
sonable use of the ways which they must accord to all others. Improved 
methods of locomotion are perfectly admissible, if any shall be discov- 
ered, and they cannot be excluded from the existing public roads, pro- 
vided their use is consistent with the present methods.” Automobiles 
are clearly improved methods of locomotion, and so long as they are 
constructed and propelled in a manner consistent with the use of the 
highways and are calculated to subserve the public as a beneficial means 
of transportation, with reasonable safety to travelers by ordinary modes, 
they have an equal right with other vehicles in common use to occupy the 
streets and roads. This is now firmly established. (Shinkle v. McCul- 
lough (Ky.), 77 S. W. Rep., 196; Christy v. Elliott (III), 74 N. E. Rep., 
1035; Indiana Springs Company v. Brown (Ind. Sup.), 74 N. E. Rep., 
615, 25 Cent. Dig., Sec. 457. See also Reynolds v. Buck (lowa), 103 N. 
W. Rep., 946). 

An interesting “automobile” decision was recently handed down by 
the Supreme court of Indiana. (Indiana Springs Company v. Brown 
(Ind. Sup.), 74 N. E. Rep., 615). The suit was one to recover damages 
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for personal injuries and injuries to a horse and buggy. The allegations 
of negligence against the driver of the automobile were, that he was neg- 
ligent in unreasonably and negligently speeding and refusing to stop or 
slow up his machine, thereby causing the plaintiff's horses to take fright 
and run away. There were further allegations showing that the machine 
which caused the accident was the first machine of its kind in the com- 
munity, and that it was propelled by an exploding gasoline engine which 
made a “loud, whirring, puffing, buzzing noise,’ which was calculated to 
and did greatly frighten horses unaccustomed to seeing such machines. 
It was proven at the trial in the lower court that the defendant’s auto- 
mobile was running at a speed of about twenty miles an hour when it 
approached the plaintiff, who was riding in a buggy drawn by a gentle 
horse; that plaintiff's horse became frightened at the noise and appear- 
ance of the approaching machine, and plaintiff called to and signaled the 
defendant to stop and allow him to turn from the main highway onto a 
side street, but that the driver of the machine did not slow up or stop, 
and in passing the horse, caused it to become unmanageable and run 
away, throwing the plaintiff from the buggy and injuring him. From a 
judgment for the plaintiff in the lower court the defendant appealed. 
Judge Hadley, in an able opinion, said: “The conduct of the defendant 
falls far short of being warrantable under the circumstances described. 
As drivers about to meet on the road, each owed the other the reciprocal 
duty to conduct himself and conveyance in a manner to avoid placing 
the other in jeopardy. And when the defendant saw that the plaintiff’s 
horse had become frightened at the rapid approach of the strange, noisy 
carriage, and that the plaintiff was in danger, which was reasonably cer- 
tain to increase by the nearer approach of the motor, and from which it 
was plain he could not extricate himself, except by defendant’s stopping, 
or slowing down to enable the plaintiff to reach the cross-street, it was 
the highest moral, as well as legal, duty of the defendant to stop and re- 
move the plaintiff's peril, rather than increase it by rushing onward. 
Counsel for appellant argues that, since it is not shown by the complaint 
that defendant knew the cause of the fright of the plaintiff’s horse, it fails 
to show negligence. Will any one seriously say that the driver of such 
an automobile, recently brought to the vicinity, may speed it at twenty 
miles an hour along the highway, towards approaching harnessed horses, 
puffing and whirring so as to be heard several hundred yards away, and 
seeing a horse in front of him, hitched to a buggy, rearing, plunging and 
trying to bolt from the road without any apparent cause, is justified in 
maintaining his speed, because he does not know what it is that causes 
the horse’s fright? Such contention is not argument. Any reasonable 
chauffeur, inclined to respond to the simplest offices of humanity, would 
not think of circumscribing his conduct under such circumstances by the 
rules of the law, even if such rules lead to the absurd limits suggested. 
The law of the road does not tolerate any such inconsiderate and reckless 
disregard of the rights of other travelers on the highway.” 

It may be fairly deducted from the adjudicated cases on the subject 
under consideration, that the driver of an automobile is only required to 
exercise ordinary care in the running and controlling of his machine, but 
the courts hold that the qupantum of care required must be estimated by 
the circumstances and exigencies of each particular situation. What 
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would be held to be ordinary care under one set of circumstances, would 
be held to be not ordinary care, but negligence, when viewed in the light 
of another set of circumstances. The place (whether the road is broad 
or narrow), presence or absence of other vehicles and travelers ; whether 
the horse driven is wild or gentle; whether the conveyance and power 
used are common or new to the road; the known tendency of any feature 
of the machine to frighten animals, are all facts which must be taken into 
consideration in order to arrive at what would be “the exercise of due 
care under the circumstances.’ One court in a case concerning an acci- 
dent caused by an automobile, instructed the jury, upon the subject of the 
care required of the driver, as follows: “That in determining the ques- 
tion as to whether the defendant was exercising reasonable care and dili- 
gence upon the occasion in question, you have a right to take into con- 
sideration the situation and condition of the parties.” In approving this 
instruction the higher court said: “The words used refer to the situation 
and condition of the parties at the time when the accident occurred, 
* %* * in other words, the language used refers to the general sur- 
roundings of the parties at the time of the accident.” (Christy v. Elliott 
(Ill.), 74 N. E. Rep., 1035). 

The restrictions which the law imposes upon all modes of travel and 
traffic on the highways (including automobiles) are such as tend to se- 
cure to the general public the largest enjoyment of the easement, and 
must be observed and borne by all alike, on the common law ground, 
that all have an equal right to travel in safety ; and, when accidents hap- 
pen as incidents to reasonable use and reasonable care, the law awards 
no redress. In the case of Shinkle vs. McCullough (77 S. W. Rep., 196), 
which was an action for injuries sustained by the plaintiff by his horse 
having been frightened by the defendant’s automobile, which was alleged 
to have been running at an excessive rate of speed, the Court of Appeals 
of Kentucky said: “While automobiles are a lawful means of convey- 
ance, and have equal rights upon the public roads with horses and car- 
riages, their use should be accompanied with that degree of prudence in 
management, and consideration for the rights of others, which is con- 
sistent with their safety. If, as the jury found by their verdict, appellant 
knew, or could have known by the exercise of ordinary care, that the 
machine in his possession and under his control had so far excited 
appellee’s horse as to render him dangerous and unmanageable, it was 
his duty to have stopped his automobile and taken such other steps for 
appellee’s safety as ordinary prudence might suggest.” It is for the jury 
to determine, under proper instructions from the court, whether, under 
the particular circumstances of the case, the driver of the machine was 
negligent, and also whether the driver of the animal which took afright 
at the machine was in the exercise of due care for his own safety. 
(Christy v. Elliott (Ill.), 74 N. E. Rep., 1035). 

The law of the road in the United States requires travelers in vehicles, 
when they approach each other on a highway, each to turn to the right, 
if reasonably practicable, and the statutes of many of the States prescribe 
this rule. (Palmer v. Barker, 11 Me., 338; Jaqueth v. Richardson, 8 
Met., 213; Earing v. Lausuigh, 7 Wend., 185; Smith v. Dygert, 12 Barb., 
613; Broschart v. Tuttle, 56 Conn., 1). There can be no doubt but that 
this general rule applies to automobiles, and in case of a collision, being 
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on the wrong side of the road at the time would be considered prima facie 
evidence of negligence. (Damon v. Scituate, 119 Mass., 66; Burdick v. 
Worrall, 4 Barb., 596; Smith v. Gardner, 11 Gray, 418. In the case of 
Baker v. City of Fall River (Mass.), 72 N. E. Rep., 336, the court held 
that the law of the road applied to automobiles). The fact that automo- 
biles are generally of large size, and painted in attractive colors, and emit 
puffing noises, are reasons which would make it more imperious that the 
driver obey strictly the recognized laws of the road. 

On account of the ability of these machines to acquire a great speed, 
there is a tendency among drivers of automobiles to drive their machines 
along the public roads, and even through the city streets, at a high and 
unlawful rate of speed. Chauffeurs who are guilty of this violation of 
the laws of the road, are clearly negligent, and responsible for any injury 
done to pedestrians crossing or walking upon the roadway. A recent 
New Jersey case forcibly states the rule applicable to cases of this kind. 
The plaintiff in that case was conversing with a friend on the highway 
and was struck down by an automobile propelled at a high rate of speed, 
and was badly injured. The machine owner’s defense was, that the plain- 
tiff was wrongfully on the road, and hence was there at his own peril. 
The jury below gave the plaintiff heavy damages, and upon appeal the 
higher court, in part, said: “We see nothing negligent in the plaintiff's 
action. Certainly he had no reason to suppose that merely because he 
was standing in the roadway, he would be run down by the recklessness 
of the driver of an automobile. He was lawfully there, and any person 
using the highway was bound to take notice of him and to use care not 
to injure him, and the plaintiff had the right to assume that this would 
be done.” 

Many of the States of the Union have adopted statutes for the pur- 
pose of regulating the speed of automobiles upon the public highways, 
and almost every city of any size has ordinances in regard to the same. 
The seeming disregard for the lives and limbs of the pedestrians, shown 
by the drivers of these machines, has made these restrictions a neces- 
sity. In several of the States, the validity of these statutes has been 
questioned, but they have been uniformly upheld by the courts 
of last resort. A_ statute of the State of [Illinois provided in 
substance: First, “That it shall be unlawful * * * * to pro- 
pel any automobile at a rate of speed in excess of fifteen miles per 
hour upon any road or highway in that State, or any rate of speed 
established by ordinance of any city or village upon any street 
within such city or village, except where such street is set 
aside for such purpose.” Second, “Whenever it shall appear that 
any horse driven or ridden by any person upon any of said streets, roads, 
or highways, is about to become frightened by the approach of any auto- 
mobile or vehicle, it shall be the duty of the person driving such automo- 
bile to cause the same to come to a full stop until such horses have 
passed.” The Supreme court of Illinois, in declaring this statute to be 
constitutional, said: ““We are of the opinion that the act is not unconsti- 
tutional, the passage of the act was clearly within the power of the Leg- 
islature, because it is a police regulation. The Legislature is entitled 
to exercise the police power wherever the public health or comfort, +r 
the safety or welfare of society requires it to do so. We have said: 


rT; On © #70 aa RDO OS" f SB" O & 


ayer + 


a ee ee ee 





i 
; 


LEGAL RIGHTS OF AUTOMOBILE DRIVERS UPON PUBLIC STREETS. 61 


‘The State inherently possesses, and the General Assembly may lawfully 
exercise, such power of restraint upon private rights as may be found 
to be necessary and appropriate to promote the health, comfort, safety 
and welfare of society. * * * ‘The act in question was designed to 
secure the safety of travelers upon the public highway. It is a matter 
of common knowledge that an automobile is likely to frighten horses. 
It is propelled by a power within itself, is of unusual shape and form, is 
capable of a high rate of speed, and produces a puffing noise when ir 
motion. All this makes such a horseless vehicle a source of danger to 
persons traveling upon the highways in vehicles drawn by horses.” 
(Christy v. Elliott (Ill.), 74 N. E. Rep., 1035). 

Incorporated cities and towns in most of the States have the power 
to regulate public travel upon the streets, so as to make them reason- 
ably safe for those who go upon them on foot or in vehicles, and to enact 
ordinances for the protection of life, health and property; and no doubt 
have the power to prohibit the use of certain streets for certain purposes 
and by certain classes of vehicles. Under these powers, cities may pr - 
hibit automobiles from using certain streets, such as driveways in parks, 
etc., but it is evident that they have no authority, under their implied 
powers, or under the general grant of power over the streets and alleys, 
given them by the State, to entirely prohibit automobiles from using the 
streets. Such an ordinance would not be a reasonable exercise of such 
powers over the streets. Automobiles may be run upon the streets and 
alleys of a municipal corporation, without first obtaining the consent 
of the governing body thereof. In several States, automobiles must be 
registered, and the register number or mark must be displayed upon the 
machine by Arabic numerals of a certain designated size. These statutes 
are proper police regulations. Automobiles are capable of being driven, 
and are apt to be driven, at such a high rate of speed, and when not prop- 
erly driven are so dangerous, as to make such regulations necessary for 
the safety of other persons using the public highways. Registration fees 
required to be paid before a machine can be registered, have been held 
to be license fees, and not taxes. (Commonwealth v. Boyd (Mass.), 74 
N. E. Rep., 255, and cases there cited.— 

Sumner Kenner, in Central Law Journal, December 16. 





A statute permitting the use of a voting machine is held, in People 
ex rel. Detroit v. Board of Inspectors (Mich.), 69 L. R. A. 184, not to 
contravene a constitutional requirement that all votes at elections shall 
be given by ballot. 


A policy of insurance upon a bankrupt’s life, payable to his wife if 
living at his death, and if not, then to his executors, administrators or 
assigns, and having no technical cash surrender value at the time of 
the bankrupt’s adjudication, but the insurer upon the execution of a 
release from the bankrupt and his wife agrees to voluntarily pay a cer- 
tain sum for the policy, it has a surrender value and the bankrupt’s in- 
terest therein, whether vested or contingent, is assignable, and the 
trustee succeeds to it and the bankrupt may be directed to execute an 
assignment of his interest to the trustee to enable him to give title upon 
a sale.—In re Coleman, U. S. Circuit Court of Appeals, Second Circuit, 
March 20, 1905. 14 Am. B. R. 461. 
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CHARGE TO GRAND JURY, 


(Essex Oyer and Terminer, December 12, 1905). 
Elections— Primary Acts— Frauds. 


GUMMERE, CH. J.: The court is informed by the prosecutor of 
the pleas that your predecessors in office, of the September term, have 
examined into most violations of the criminal law that came before them, 
and there remains to be disposed of comparatively few matters for you 
to consider at this time. 

One matter which was partly considered by the grand jury at the 
September term, and which was not finally disposed of by the present- 
ment which was submitted to the court last Saturday, was the alleged 
violation of the primary election law. Because of the limit of time at 
their disposal it was impossible to perform the necessary work which 
the character of the case required. So the matter is left for you to 
dispose of. 

It is not necessary for me to say anything to you with relation to the 
absolute necessity that balloting should be pure. I am certain that you 
appreciate fully the importance of preserving the purity of the ballot box, 
without anything said by me. The Legislature of this State appreciated 
the necessity to its full extent, and considered it important that the rights 
of voters should be protected, and that their desires should prevail at the 
primaries, passed in 1903 the primary election law, for the purpose of 
making sure, as far as can be, that the nominees for office shall be those 
meant to stand for their purity. In order to perpetuate that, it further 
provided that at the primaries no person shall be permitted to vote unless 
at the preceding election he had voted for the candidate of that party 
he avowed, or if he was an original voter, he should declare his purpose 
to do so at the next election. 

The Legislature also provided that the election boards should hold 
the primary elections, and that it should be the duty of the members 
of the board, when any person presents himself as a voter at the election, 
to challenge him if, in the knowledge of the members of the board, he is 
not a member of the political party he meant to support,and to require 
him to swear that he had voted the ticket of that party at the preceding 
election. 

| The Chief Justice pointed out that provision was made for the can- 
vassing of votes by the election boards and true returns made of the re- 
sults, and, to make the scheme effective, provision was also made to pun- 
ish wilful violations. The court quoted the 191st section of the General 
Election law, and cited the 217th section of the same law, which, he 
said, referred to the subject. | 

So you see, gentlemen, that the primary election law is to ensure 
that the choice of the party should prevail and that anything done hy 
the board of elections or any member, knowingly or wilfully, for the 
purpose of distorting the desires of a party as to the ballots, shall be a 
criminal offense and punishable accordingly. 

You are aware, probably, that charges have been made; that at the 
primary election held this fall fraudulent schemes were alleged to have 
been concocted and privately executed, and that the desires of the party 
as actually expressed did not prevail. 
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Just what that fraud was I cannot say, nor can I| say there were any 
frauds. I am not even able to say just how you will ascertain if any 
were committed. Shortly after the election was held application was 
made to me as judge for a recount, on the allegation that the returns did 
not show the facts with relation to the votes cast. I was obliged to refuse 
the application for a recount because the statutes did not provide for it. 
In some of the applications it was suggested the ballots had not been 
counted honestly, in others that the returns were not honestly made up, 
and also that alterations were made in the returns. These matters can 
be readily inquired into. 

In some of the newspapers of this city there have been printed broad 
charges of fraud. What the basis of these charges are I do not know. 
By sending for the publishers of these papers you can readily ascer- 
tain if the charges were based on facts or on rumors. If you find any 
fraud was committed it will be your duty to indict such offenders, pro- 
vided you find the violations were wilful and done with a deliberaie 
intent to defraud the people of an honest choice. A mere mistake, how- 
ever, unless intentional, does not constitute violation under the law. 


The sale of the good will of a partnership at the instance of the per- 
sonal representative of the deceased partner, as part of the firm’s assets, 
is held, in Hutchinson v. Nay (Mass.), 68 L. R. A., 186, not to preclude 
the surviving partner from entering into a competing business and so- 
liciting trade from the customers of the old firm. 





A combination of two or more persons to injure one in his trade by 
inducing his employees to break their contract with him, or to decline 
longer to continue in his employment, is held, in Employing Printers’ 
Club v. Dr. Blosser Co. (Ga.), 69 L. R .A., 90, to be actionable if it results 
in damage. 


MISCELLANY 
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APPOINTMENTS BY GOVERNOR. 





Hon. James B. Dill has been 
nominated and confirmed as judge 
of the Court of Errors and Ap- 
peals. Also the following: Jay 
Ten Eyck, judge of the Common 
Pleas of Essex; Robert H. Inger- 
soll, judge of the Atlantic. City 
District court; Clement Sinnick- 
son, judge of the Salem Common 
Pleas; Lewis H. Starr, prosecutor 
of Gloucester, and George B. 
Wight, commissioner of charities 
and correction; Eugene Emley, 
prosecutor of Passaic county, re- 
appointed ; William I. Lewis, reap- 
pointed judge of the District court 


of Paterson, and George K. Large, 
prosecutor of the pleas for Hunter- 
don. 


MR. CHOATE’S FIRST FEE. 





Mr. Joseph H. Choate, in an af- 
ter-dinner speech before the Bar 
Association of the City of New 
York, told of his first fee, saying: 
“In England they often asked me 
how the Bench and Bar got along 
together, and they told me that 
America must be the paradise of: 
the judges if not of lawyers, since 
in that country there are but thir- 
ty-eight judges of the first class, 
while in New York there are one 
hundred such judges and the law- 
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yers are eternally clamoring for 
more. Then they reminded me of 
the immense profits coming to 
Americanlawyers. I retorted by tell- 
ing them the story of my first fee. 
It was when I was in a law office 
in Boston with Mr. Saltonstall. 
Two farmers from Vermont had 
had two carloads of potatoes froz- 
en, and the question arose, was the 
loss of the potatoes the act of God 
or the act of the railroad company ? 
It was too much for Saltonstall and 
he said: “Here’s Choate; the case 
will be about right for him.” By 
some chance the jury decided that 
the railroad company was respon- 
sible, and I was then asked ‘to 
name my fee. This was an entire- 
ly unknown realm to me, and ac- 
cordingly I told them that three 
dollars would do. They said that 
they had talked it over on the way 
down to Boston and had come to 
the conclusion that one dollar a 
carload would be enough, and I 
took it with pleasure. I am de- 
lighted to say that this moderate 
measure of compensation I always 
afterward followed.” 


VICE-CHANCELLOR PITNEY’S 
SOTH YEAR. 


Vice Chancellor Henry C. Pit- 
ney was 79 years old on January 
19. When he entered his cham- 
bers at Morristown that morning 
he found them decorated with 
palms, smilax and great bunches 
of pink carnations and red and 
white roses. On his desk was the 
following letter: 

“Dear Sir Chancellor: Kindly ac- 
cept from a few of your friends and 
admirers this token of their esteein 
and affection, typified by the flow- 
ers which this letter accompanies. 
That you may have many more an- 
niversaries of your birthday to cel- 
ebrate in the same vigor and use- 
fulness with which you enter upon 


your eightieth year is their ardent 
desire.” 

The letter was signed by Gilbert 
Collins, Robert H. McCarter, Jos- 
eph Cross, W. H. Corbin, Edward 
N. Colie, Charles B. Thompson, R. 
V. Lindabury and Frank P. Mc- 
Dermott. 





A LETTER FROM LINCOLN. 


Simeon Draper, who, during the 
Civil war was collector of the 
port of New York, on one occasion 
sent one of his constituents to 
President Lincoln with a letter of 
introduction. Shortly after he re- 
ceived the following letter, the or- 
iginal of which is said to be in the 
possession of a New York lawyer. 
“Simeon Draper, Esq., Collector of 

the Port of New York. 

“My Dear Sir: Your friend 

called upon me when he 
arrived in Washington and pre- 
sented your letter. As I have no 
influence with this administration, 
I sent him to Chase. Chase told 
him to go to the devil, and he 
came back to me. 

“Yours truly, 


“A. LINCOLN.” 


THE PORTRAIT. 


We print as the frontispiece io 
this Journal the latest portrait of 
Hon. Cortlandt Parker. An ac- 
count of the Bar dinner given in 
his honor appeared in the January 
number. Another fine portrait of 
this esteemed lawyer appeared in 
the Journal for February, 1893. 


AN OMISSION. 


By inadvertence we omitted to 
state in the January Journal, in the 
notice made of the New Jersey 
Lawyers’ Diary, that the publish- 
ers were the well-known caterers 
to the Jersey book trade, Messrs. 
Soney and Sage, of Newark. 





